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DECISION 

I. INTRODUCTION AND SUMMARY OF CONCLUSIONS 

This case arises from a criminal indictment on mult iple 

counts of bribery and conspiracy brought in 1990 against Michael 

Cousin (l'Respondent"), former chief executive officer and 

chairman of the board of directors of Cross County Federal 

Savings Bank, Queens, New York (Vross County" or the 

"Association"). As a result of Respondent's arrest, the Office 

of Thrift Supervision (VJTS*) issued an order on August 10, 1990, 

suspending Respondent from his positions with Cross County. Due 

to Respondent's incapacity to stand trial, the criminal 

indictment was later dismissed without prejudice. A condition of 

the dismissal, negotiated with Respondent, specified that the 

dismissal did not affect the pending OTS suspension order. 

The OTS thereafter instituted this action, seeking an order 

of permanent removal and prohibition against Respondent based on 

two counts: (1) for bribing a federal official in 1987 and 1988 

and (2) for aiding and abetting a bribe of a federal official in 

1988. Respondent used his position with, and the facilities of, 

Cross County to commit a bribery offense, set up bank customers 

to engage in illegal activities and induce a member of Cross 

County's Board of Directors to commit a criminal act. All of 

these activities could seriously prejudice the interests of the 

depositors, and all evidence personal dishonesty. 

or Xespondent's misconduct was precisely what 

concerned Congress when it provided that an individual convicted 

of certain types of criminal offenses should be automatically 
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prohibited from the banking industry. Here, on the ground of 

physical incapacity, Respondent was able to avoid trial on the 

merits in a criminal forum. The allegations have been 

adjudicated in this administrative proceeding, however. The 

Acting Director concludes that Respondent's misconduct 

demonstrating personal dishonesty was established by a 

preponderance of the evidence. The Acting Director also 

concludes that such misconduct could seriously prejudice the 

interests of Cross County's depositors. Accordingly, the 

sanction of removal and 

pursuant to 12 U.S.C. 0 

1818(e)(Supp. V 1993). 

II. RAORGROUtQ 

prohibition is appropriately ordered here 

1464(d)(4)(A) (1982) and 12 U.S.C. 5 

A. 5 
proceedinas 

1. e Prior Susvension Order and Related Proceedinae 

Respondent was charged on August 8, 1990, with multiple 

counts of bribery. Cousin v. OTS, 840 F. Supp. 8, 9 (E.D.N.Y. 

1993). On August 10, 1990, after the OTS learned of Respondent's 

arrest, the District Director of the New York District office of 

the OTS issued and served upon Respondent a Notice of Suspension 

and Prohibition from Participation in Association Affairs under 

12 U.S.C. B 1818(g)(l), suspending Respondent from his positions 

with Cross County and prohibiting him from further participation 

er in tne conduct of the affairs of Cross County. a. 

On September 9, 1990, a grand jury indicted Respondent on eight 

counts of bribery and conspiracy. s. 
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I Pursuant to Respondent's request, an administrative hearing 

on the suspension was conducted on March 1, 1991. The Presiding 

Officer subsequently issued a Recommended Decision that the 

Director continue the suspension and prohibition until 

disposition of the criminal case. The Director of OTS 

this recommendation on July 15, 1991. OTS AP 91-42. 

final 

adopted 

On May 25, 1992, the criminal indictment was dismissed at 

Respondent's motion on the ground that he was not physically 

capable of standing trial. Cousin, 840 F. Supp. at 9. The OTS 

requested and obtained language in the dismissal order that the 

dismissal "does not constitute a final disposition of the 

indictment for purposes of 12 U.S.C. 0 1818(g), [and] is not a 

dismissal on the merits.10 u. at 10. Respondent stated at the 

time that he had no objection to this provision. u. 

In February 1993, Respondent filed a civil action in federal 

district court for the Eastern District of New York against the 

OTS seeking a declaratory judgment that the OTS suspension order 

had been terminated as a matter of law by the district court's 

dismissal of the indictment. See Cousin v. Office of Thrift 

Suoervision, Civ. No. 93-0548 (ERN). In dismissing Respondent's 

suit, the district court concluded that Respondent -- having 

negotiated the language of the dismissal -- waived his right to 

have the suspension order terminate when the criminal charges 

against him were dismissed.' 

' That action is presently on appeal before 
Appeals for the Second Circuit. Cousin v. OTS, 
(argued September 14, 1994). 

the U.S. Court of 
Dkt. No. 94-6070 

- 
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Accordingly, the suspension order 

2. The Instant Proceedinq 

On May 13, 1993, Enforcement 

remains in effect.2 

instituted the instant removal 

and prohibition proceeding against Respondent. The Notice of 

Charges alleges three incidents, under two independent counts, 

giving rise to the enforcement action. These three events also 

served as the basis for Respondent's arrest and criminal 

indictment in 1990. Count I charges that on two occasions in 

1987 and 1988 Respondent bribed an IRS agent to terminate a grand 

jury investigation while on bank premises and using bank 

facilities. Count II charges that Respondent aided and abetted 

the crime of bribery, by disclosing confidential information 

concerning the affairs of Cross County customers to an IRS agent 

J in orchestrating a bribe of the agent by Cross County customers. 

Respondent answered the charges on June 2, 1993, and 

asserted six affirmative defenses. Respondent also requested a 

private hearing. This request was opposed by Enforcement and 

denied by the Acting Director on August 6, 1993. 

On July 18, 1993, Respondent moved to dismiss this 

proceeding. Enforcement opposed the motion and on August 9, 

1993, the AL7 denied the request. 

On September 13-15, 1993, a hearing was held in New York 

2 The district court also noted that Respondent has recourse 
under 12 U.S.C. 0 1018(g) to apply to the OTS for reinstatement- 

aztL ln lmzer dated September 30, 1992, Respondent 
requested, 'through counsel, acknowledgement by the OTS that the 
suspension order tenninated by virtue of the dismissal. By letter 
dated November 25, 1992, the OTS notified Respondent that it 

‘; considered the suspension order to cont.inue in effect. 

- 
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City, New York before the ALJ. At the hearing, Enforcement 

argued that Respondent also committed the additional offense of 

giving an illegal gratuity to a federal official in 1987. The 

parties filed post-hearing proposed findings of fact, conclusions 

of law, memoranda of law, briefs and reply briefs. 

The AL.7 issued a Recommended Decision and Order on March 

31, 1994. Roth parties filed exceptions thereto as well as 

additional memoranda and replies. On June 27, 1994, the parties 

were notified that the ALJ's Recommended Decision had been 

submitted to the Acting Director for final decision. On 

September 26, 1994, the Acting Director extended the deadline for 

issuing the final decision to October 11, 1994. OTS Order No. AR 

94-43. 

B. 

The 

SRmm?m? of the W's RecQpglse?nded Decision 

AL7 determined that Enforcement had not sustained its 

burden of proof under Count I for several reasons. First, he 

found that the evidence was insufficient to conclude that 

Respondent violated any law in 1907. Second, while he determined 

that Respondent's 1988 activity violated the anti-bribery 

statute, the AL7 concluded generally that Enforcement did 

prove that the actual or potential loss or harm caused by 

Cousin's activities to the institution was %ubstantialt*, 

not 

or that 

the interests of the depositors could be seriously prejudiced in 

light of the existence of federal deposit insurance- Ts t 

also concluded that Respondent's acts -- while evidencing 

personal dishonesty -- were not directed towards the Association. 
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Nor did the ALJ find that Respondent acted with willful or 

continuing disregard for the safety or soundness of Cross county. 

Thus, the ALJ did not recommend removal or prohibition on Count 

I. 

I 
On Count XI, however, the AU found against Respondent. The 

ALJ concluded that Respondent's involvement in the Cross County 

customer's bribe of an IRS agent constituted: a) a violation of 

’ law, per 18 U.S.C. 0 2 (treating aiders and abettors as 

principals): b) an unsafe or unsound banking practice; and c) a 

breach of fiduciary duty to Cross County. The ALJ also 

determined that the disclosure and misuse of confidential bank 

information was integrally related to Respondent's position at 

Cross County, and concluded that the Association suffered or will 

1' probably suffer substantial financial loss or other damage. 

Similarly, he concluded that Respondent's display of personal 

dishonesty was sufficient to warrant removal and prohibition 

because Respondent's misconduct related to activities connected 

with the Association and that Respondent acted with willful and 

continuing disregard for the safety and soundness of the 

Association. 

C. Rxcemtions to the Recommended Decision 

Respondent has entered exceptions to most of the ALJ's 

Recommended Decision, reasserting arguments he raised before the 

ALT. Respondent 

only significant 

the IRS agent to 

raiQes , 

one is his claim that he did not offer to pay 

terminate the IRS investigation in 1988 or aid 

_ ,.. ,. ,. -- 
- 
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and abet the commission of bribery in 1988. Respondent also 

I 
raises several evidentiary issues, summarized as follows: (1) 

that he was not permitted to adequately cross-examine witnesses 

I on matters relating to the grand jury, IRS matters or his 

I 
entrapment defense: (2) that certain discovery requests were 

I improperly denied, including a request fox issuance of a subpoena 

to the IRS: and (3) that OTS's expert testimony should not be 

accorded any deference. Finally, Respondent asserts a number of 

legal arguments, essentially denying that the elements for 

removal and/or prohibition have been met and claiming that 

Respondent was entrapped and is the victim of government 

misconduct. 

Enforcement excepted to the ALI's Recommended Decision 
\ 

concerning Count I. First, Enforcement took exception to several 

factual issues relating to details concerning the bribes. 

Second, Enforcement excepted to the Z&I's standard for removal 

and prohibition to the extent that the ALI interpreted each 

element to require Respondent's misconduct to be integrally 

related to the Association. Enforcement also argued that the 

ALI, having failed to accord appropriate deference to the CTS's 

expert testimony, improperly concluded that there was 

insufficient evidence of actual or potential prejudice to the 

interests of the depositors. 

t 
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i c 
III. FINDINGS OF FACT 

The Acting Director generally accepts the facts relied on by 

the AL.7 in his Recommended Decision. The Acting Director 

believes, however, that the record reflects additional facts 

relevant to a determination of this action, These facts are 

included in the following discussion of the three incidents 

giving rise to this proceeding. 

A. The 1987 Bribe 

The events underlying the bribery charge commenced in late 

1986 or early 1987, when Kevin McLaughlin (V4cLaughlin~~), a 

Special Agent with the Internal Revenue Service (VRS@l) Criminal 

Inveetigation Division, served a grand jury subpoena on European 
x 
J American Bank (%AB") for records relating to Respondent. 

Respondent was contacted by EAB and thereafter initiated a 

meeting with McLaughlin in February 1987 to review documents at 

Cross County responsive to the RAB subposna. When McLaughlin 

began to question Respondent about the documents, Respondent 

terminated the meeting on the grounds 

representation. 

that he desired legal 

Several months later, Respondent called McLaughlin, 

complained of the cost of retaining an attorney and inquired 

whether it was necessary to do so. Respondent mentioned that he 

McLaughlin's favorite charity. Because McLaughlin believed that 

Respondent had offered him a bribe, he reported the incident to 
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the U.S. Attorney's office and his supervisors, who directed him 

to enter into an undercover operation to accept any bribes 

offered by Respondent. All of Respondent's conversations with 

McLaughlin thereafter 

device. 

On May 27, 1987, 

were monitored by means of a recording 

at Respondent's request, McLaughlin met 

with Respondent at Cross County. Respondent told McLaughlin that 

he did not need an attorney and that he would give McLaughlin 

half the money that it would have cost to retain an attorney. He 

also inquired whether McLaughlin "had a tape orP and later 

stated, "I hope you ain't taping it* and nyou*re not taping what 

we did," asking McLaughlin to raise his right hand to swear to 

it. (OTS Exhibit 1 at 6; 13). 

On June 8, 1987, Respondent telephoned McLaughlin to 

schedule a meeting. McLaughlin asked if they "still got a deal" 

and Respondent replied, "of course.O* (OTS Exhibit 2 at 3). The 

next day, Respondent and McLaughlin met in Respondent's office at 

Cross County. During the meeting, Respondent inquired how 

McLaughlin knew his telephones weren't wiretapped. Respondent 

gave McLaughlin $1,750 in cash in an envelope and a Swiss silver 

bullion bar. When McLaughlin started to count the money, 

Respondent cautioned him to put it away. 

B. The 1988 Bribe 

In 1988, a grand jury subpoena was served on All Queens 

Tudor Realty ("AQTR"), located in Queens, New York, an entity in 

which Respondent had a financial interest. Within days after 

-- 
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service of the subpoena, Respondent tried to contact 

I On February 10, 1988 McLaughlin and Respondent, 

I 
Cross County, discussed the subpoena issued to AQTR. 

McLaughlin. 

meeting at 

McLaughlin 

understood that Respondent wanted the agent to O'kill*g the 

investigation of AQTR and "make the subpoenas go away" in return 

for $5,000 from Respondent and another party. (Transcript Vol. I 

at 96-97; OTS Exhibit l.3). McLaughlin understood that Rsspondent 

would pay him $5,000 because Respondent used hand signals, 

indicated that figure and then wrote the amount on a piece of 

paper. Respondent and McLaughlin agreed to meet the following 

week to effectuate the payment to McLaughlin and later scheduled 

that meeting for February 18, 1988, at Cross County. 

The meeting on February 18 took place in Respondent's office 
,- 

_) at Cross County. Respondent gave McLaughlin an envelope with 

$6,5003 and repeatedly told MoIaughlin he "wanted this stopped" 

and didn't "want to hear" anymore about the investigation (OTS 

Exhibit 5 at 9). McLaughlin understood from the discussion that 

Respondent wanted McLaughlin to "kill the investigatiorP and that 

Respondent "didn't want to be bothered with it anymore." 

(Transcript Vol. I at 101, 103, 105, 106, 108). 

c. The Aidina and Abettina of a Bribe in I.988 

In March or April 1988, Respondent -- on his own initiative 

3 Respondent originally told McLaughlin that Respondent was 
paying $5,000 and his partner in AQTR the remaining $1,500: 
however, Respondent later admitted to McLaughlin that it was all 
Respondent's money. 



-- contacted McLaughlin and scheduled a meeting on April 26, 

1988. They met at Cross County and proceeded to a restaurant for 

lunch. During their meeting, Respondent suggested that 

McLaughlin open an investigation of certain Cross County 

customers for possible federal tax evasion and Respondent would 

arrange for the customers to bribe McLaughlin to close the 

investigation. According to Respondent's plan, Respondent would 

provide McLaughlin sufficient information on these individuals to 

enable McLaughlin to commence an investigation of them. Then, 

Respondent would arrange for the individuals to bribe McLaughlin 

to "kill" the case. (Transcript Vol. I at 109-10; OTS Exhibit 6). 

Respondent arranged for Max Fodera (llFodera'l), a friend of 

Respondent's and a member of the Cross County Board of Directors, 

to serve as an intermediary in Respondent's scheme. As part of 

his undercover operation, McLaughlin agreed to Respondent's plan. 

At a meeting at Cross County on May 11, I988 at Respondent's 

request, Respondent identified the individuals he mentioned on 

April 26, 1908, as a Mr. and Mrs. Parlante. John and Joan 

Parlante were borrowers who had obtained a mortgage from Cross 

County on their personal residences through Respondent. 

McLaughlin identified the information he would need about the 

Parlantes to open an investigation. Respondent thereafter 

provided McLaughlin with the Parlantes' social security numbers 

cm houses, business, and 

income as reported on their Cross County mortgage application. 

In August 1988, McLaughlin served a grand jury subpoena on 

_’ 
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Cross County for the Parlantes' bank records, and McLaughlin and 

Respondent then discussed how they would proceed with the 

investigation of the Parlantes. McLaughlin testified that, 

during a meeting at Cross County, he and Respondent also 

considered "how to go about it, when to subpoena them, whether I 

should wait or do it sooner, do it later . . . How we should 

proceed." (Transcript Vol. I at 128). Subsequent to this 

meeting, Respondent advised McLaughlin that Respondent believed 

the Parlantes would pay a $25,000 bribe to McLaughlin. 

Thereafter, at Respondent's direction, Fodera advised the 

Parlantes that Cross County had received a subpoena for the 

Parlantes' bank records. Fodera also told the Parlantes that 

they "were in a lot of trouble;" that Respondent wanted to talk 

?, with them; and that Respondent could ntake care of everything." 

(Transcript Vol. II at 414). Following Podera's meeting with the 

Parlantes, Respondent informed McLaughlin that the Parlantes were 

very concerned about the subpoena and Respondent advised 

McLaughlin that McLaughlin qtwill have some winner there." (OTS 

Exhibit 8 at 3, 8; Transcript Vol. I at 130). 

Approximately one week later, Fodera advised the Parlantes 

that Respondent wanted to talk with John Parlante at Cross 

County. John Parlante was not inclined to meet with Respondent 

but Mrs. Parlante agreed to meet with Respondent at Cross County. 

County had been served with a subpoena and that the bank would 

have to give all the information Cross County maintained on the 

_’ 
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Parlantes to the IRS agent. Mrs. Parlante told Respondent that 

he should provide any information the IRS requested in the 

subpoena. 

Respondent advised Mrs. Parlante that he had previous 

problems with the IRS, that the agent identified on the subpoena 

for the Parlantes' records was the same agent responsible for 

Respondent's case, and that Respondent Ycnew how to deal with 

this agent." (Transcript Vol. II at 382). Respondent further 

explained that the IRS agent would take a bribe and that "you 

have to bribe the agent." I& Mrs. Parlante initially opposed 

any bribe plan and Respondent, disturbed with her resistance, 

told Fodera and Mrs. Parlante that he did not want to deal with 

her anymore and that he wanted to schedule a meeting with her 

-1 husband at Cross County. 

On September 26, 1988, Respondent and McLaughlin discussed 

when McLaughlin should serve the subpoenas on the Parlantes at 

their place of business. Respondent told Uchaughlin that 

Respondent was dispatching Fodera to meet with the Parlantes the 

next day and that McLaughlin should delay serving the subpoenas 

until after Fodera met with them. Fodera was instructed to tell 

the Parlantes that Respondent knew McLaughlin. On the following 

day, Respondent telephoned McLaughlin and advised him that Fodera 

had met with the Parlantes and that Mrs. Parlante was concerned, 

butthather 

agreed on the date and time that McLaughlin would serve the 

subpoena on the Parlantes. 
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As advised by Respondent and in furtherance of the plan 

conceived by Respondent, McLaughlin served a subpoena on the 

Parlantes at their place of business. John Parlante instructed 

McLaughlin to leave and to contact the Parlantes' lawyer. Mr. 

Parlante then decided to meet with Respondent after his wife 

relayed Respondent's assertions that Respondent knew the agent 

and that "he could 

416). 

John Parlante 

During the meeting 

be taken care of." (Transcript Vol. II at 

later met with Respondent at Cross County. 

Respondent informed Mr. Parlante that 

Respondent knew McLaughlin from past investigations. Respondent 

also advised Mr. Parlante that McLaughlin would accept a bribe to 

terminate the IRS investigation of the Parlantes. Respondent 

encouraged Mr. Parlante to pay McLaughlin to terminate the 

investigation and gave Parlante specific instructions on how to 

effectuate the bribe, including use of a code phrase to signal 

that McLaughlin and Mr. Parlante could continue their discussions 

in private. 

Respondent and McLaughlin thereafter spoke on the phone to 

discuss the subpoena involving the Parlantes and the possibility 

of payments from the Parlantes. Respondent also gave McLaughlin 

instructions on how to accept the payment from John Parlante, 

including instructions "to be careful what [he] said with him" 

and not to leave any evidence of a bribe amount on paper. 

(Transcript Vol. I at 146-148). On October 20, 1988, McLaughlin 

met with Mr. and Mrs. Parlante to discuss the IRS subpoenas. 
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During the meeting, John Parlante, following Respondent's 

specific instructions, offered to pay McLaughlin S25,ODD in cash 

to terminate the IRS investigation of the Parlantes. At the same 

meeting, Mr. Parlante paid McLaughlin $20,000 in cash. on 

October 27, 1988, Hr. Parlante paid McLaughlin an additional 

$5,000 in cash to terminate the IRS investigation. 

Following the October 20, 1988, payment by the Parlantes, 

McLaughlin spoke by phone with Respondent on several occasions. 

Respondent was advised by McLaughlin of the payment by the 

Parlantes and encouraged McLaughlin to ask the Parlantes for more 

money. He took credit for advising John Parlante how to 

effectuate the bribe, stating, "I coached him everything that he 

did to you today." (OTS Exhibit 12 at 14.) Respondent also 

encouraged McLaughlin to pay Fodera $2,500 in cash for Fodera's 

role in obtaining the payment from the Parlantes. 

On November 2, 1988, McLaughlin telephoned Respondent and 

agreed to meet Respondent and Fodera. At the meeting, 

Respondent, Fodera and McLaughlin discussed the Parlante payment, 

and McLaughlin paid $2,500 to Fodera. 

IV. Jz%9URs 

This proceeding raises several issues, including: (1) 

whether the violation of a criminal statute may serve as the 

basis for a removal and prohibition order under 12 U.S.C. 0 

1464(d)(4)(A) and if so, whether the evidence adduced in th.i= 

action demonstrates a violation of law: (2) to what extent the 

'@violation of law" provision in the removal and prohibition 
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statute requires misconduct relating to the specific institution; 

and (3) whether the ALJ properly interpreted the phrase What the 

interests of [the] savings account holders could be seriously 

prejudiced by reason of such violation . . . ,” and properly 

evaluated Enforcement's evidence of potential or actual prejudice 

based on Respondent's 1990 arrest and indictment. 

V. PISCUSSION 

A. Statutorv Backaround 

The OTS's authority to bring this action against Respondent 

is founded on provisions existing both prior to the enactment of, 

as well as those included in, the Financial Institutions Reform, 

Recovery and Enforcement Act of 1989 (llFIRREAn), P.L. No. 101-73, 

103 Stat. 183 (1989).' The current version of the removal and 

prohibition statute appears in section 8(e) of the Federal 

Deposit Insurance Act (nFDIAn), 12 U.S.C. t lSlE(e)(Supp. V 

1993). The remedies established by FIRREA may be applied to 

conduct that occurred before the statute was passed, but the 

substantive standards for judging Respondent's conduct are those 

found in the law in effect during the time of the conduct 

complained of, that is, former 12 U.S.C. 0 1464(6)(4)(A) (1982). 

&B _In re Keatinq, OTS Order No. AP 91-20 (May 11, 1991) at 17- 

23; Jn re O'Eeeffe, OTS Order No. AP 90-661 (April 26, 1990) at 

13-15. 

Before turning to them_ 

4 The OTS is the "appropriate Federal banking agency" with 
regard to Cross County and Cousin. 12 U.S.C. 0% 1813(g), 
1818(i)(3). 
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prohibition charges at issue, the Acting Director notes that the 

statutory scheme for removal and prohibition involves additional 

provisions necessary for 

The provisions appear in 

the agency existing both 

FIRREA. 

an understanding of this proceeding. 

the enforcement statutes applicable to 

before and after the enactment of 

Under section 8(g)(l)(A) of the FDIA, an institution- 

affiliated party charged with (1) a crime involving dishonesty or 

a breach of trust which is punishable by imprisonment for a term 

exceeding one year under state or federal law, or (2) a criminal 

violation of certain enumerated provisions of Titles 18 or 31 of 

the United States Code, may be summarily suspended and/or 

prohibited by the OTS if the agency determines that such 

individual's continued service or participation may pose a threat 

to the interests of the depositors or may threaten to impair 

public confidence in the association. 12 U.S.C. 0 

1818(g) (1) (A).5 Such suspension or prohibition remains in 

effect until the final disposition of the charge or until 

terminated by the agency. 12 U.S.C. 0 1818(g)(l)(B). 

Similarly, if an institution-affiliated party is convicted 

of a crime involving dishonesty or a breach of trust which is 

punishable by imprisonment for a term exceeding one year under 

state or federal law, the OTS, upon a finding that continued 

service or participation by the individual may v 

5 The institution-affiliated party may request a hearing 
after the issuance of the notice of suspension or prohibition. 12 
U.S.C. 0 1818(g)(3). 
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the interests of the association's depositors or may threaten to 

impair public confidence in the association, may issue without 

prior hearing, an order of removal or prohibition. 12 U.S.C. 6 

1818(g)(l)(C)(i). In the event of a conviction for a violation 

of the enumerated provisions of Titles 18 and 31, the agency is 

required to order summarily the individual's removal or 

prohibition. 12 U.S.C. 8 1818(g)(l)(C)(ii).6 

The statute also provides that the fact that an individual 

is found not guilty of the charge, or the charge is otherwise 

disposed of, does not preclude the OTS from thereafter 

instituting a proceeding seeking the individual's permanent 

removal and prohibition under section 8(e) of the FDIA. 12 

U.S.C. B 1818(g)(1)(D)(ii).7 

For conduct that occurred prior to the passage of the 

FIRREA, the OTS is authorized to issue a removal and prohibition 

order where an officer or director has, in pertinent part: 

(a) committed any violation of law or regulation; or 

(b) engaged or participated in an unsafe or unsound 

practice in connection with the institution: or 

(c) committed or engaged in any act, omission, or 

practice which constitutes a breach of his fiduciary 

duty as such officer or director. 

Second, as a result of such misconduct, the institution must 

6. ne statute authorizes a post-order hearing at the request 
of the individual. 12 U.S.C. J 1818(g)(3). 

7 Substantially similar provisions were 
under 12 U.S.C. I 1464(d)(5). 

in effect pre-FIRREA 
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either: 

(a) have suffered or will probably suffer substantial 

financial loss or other damage: or 

(b) the interests of its savings account holders could 

be seriously prejudiced 

(c) respondent received 

misconduct. 

Finally, the misconduct must 

by reason of the misconduct: or 

financial gain from the 

evidence either: 

(a) personal dishonesty on the part of respondent; or 

(b) a willful or continuing disregard for the safety or 

soundness of the institution. 

12 U.S.C. % 1464(d)(4)(A) (1982)(repealed).a The first element 

8 The current standard for removal and prohibition is set 
I/ forth in l;ot.S.C. %.1818(e). 

identxal, 
In most respects it is similar, 

although to the standard contained in 0 
1464(d)(4) (A). 

Section 1918(e)(l) presently provides that the appropriate 
federal banking agency may serve a notice of removal/prohibition 
whenever it determines that any (I) institution-affiliated party 
has, directly or indirectly, (a) violated (1) any law or 
regulation: (2) any cease-and-desist order which has become final; 
(3) any condition imposed in writing by the appropriate Federal 
banking agency in connection with the grant of any application or 
other request by such depository institution: or (4) any written 
agreement between such depository institution and such agency; (b) 
engaged or participated in any unsafe or unsound practice in 
connection with any insured depository institution or business 
institution: or (c) committed or engaged in any act, omission, or 
practice which constitutes a breach of such party's fiduciary duty: 
(II) by reason of such violation, practice or breach, (a) such 
insured depository institution or business institution has suffered 

financial gain or other benefit: and (III) such violation, practice 
or breach either involves personal dishonesty on the part of such 
party or demonstrates willful or continuing disregard by such party 
for the safety or soundness of such insured depository institution 

--’ 
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identifies three independent types of misconduct, the latter two 

of which contemplate misconduct relating directly to the 

institution at issue. The second element identifies three 

alternative effects of the misconduct, including potential 

serious harm to the association. Finally, the last element 

identifies two separate aspects of culpability, the latter of 

which relates to the subject institution. These three categories 

of requirements may be referred to respectively as "misconduct," 

l@effects" and '1culpability.N1 m Oberstar v. FDIC, 987 F.2d 494, 

500 (8th Cir. 1993)(construing substantially identical language 

in 12 U.S.C. 8 1818(e)). 

B. count1: Resnondent's 1987 and 1988 Bribes of a Federal 
Official 

1. Misconduct 

a. The 1987 

i. The 

With regard to the first element, the underlying misconduct, 

Enforcement charged that Respondent twice bribed McLaughlin in 

conduct 

bribery charge 

1987 and 1988 in violation of 18 U.S.C. B 201(b)(l)(C). Section 

201(b)(l)(C) imposes criminal penalties on whoever: 

(1) directly or indirectly, corruptly gives, 
offers or promises anything of value to any 
public official or person who has been 
selected to be a public official, or offers 
or promises any public official or person 
selected to be a public official to give 
anything of value to any other person or 
entity, with intent -- 

or business institution. 12 U.S.C. 0 1818(e)(l). 
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(C) to induce such 
person selected to *. _ 
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* * * * 

public official or such 
be a public official to do . . _ . 

or omit to co any act In violation of the 
lawful duty of such official or person; . . . 

18 U.S.C. 6 201(b)(l)(C). &2 United States v. Gallo, 863 F.2d 

185, 189 (2d Cir. 1988), m denied, 489 U.S. 1083 

(1989)(bribery has been committed where something of value is 

offered or promised with intent to influence any official act). 

A bribe is distinguishable from an otherwise lawful expenditure 

to foster goodwill insofar as a bribe is made with "'criminal 

intent that the benefit be received by the official as a d m 

w for some official act, pattern of acts, or agreement to act 

favorably to the donor when necessary.'n united States v. Head, 

.> 
! 

641 F.2d 174, 180 (4th Cir. 1981), cfuotinq ynited Sta tes v. 

Arthur, 544 F.2d 730, 735 (4th Cir. 1976). 

The element of criminal or %orrupt10 intent that must be 

proved for a bribe is a higher degree of intent than that which 

is required under the provision that prohibits illegal 

gratuities. P-States Hui Mei Chen, 754 F.2d 817, 

822 (9th Cir.), g.g&. denied, 471 U.S. 1139 (1985), citing United 

States v. Strand, 574 F.2d 993, 995 (9th Cir. 1978).9 A 

defendant's awareness of the illegality of the transaction is 

evidence of corrupt intent. J& 

The Acting Director rejects the AU's conclusion that the 

fails telisuriiat Respondent violated 18 U.S.C. 0 

9 Section V.B.l.a.ii. m discusses the lesser included 
offense of giving an O'illegal gratuity." 
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201(b) (I)(C). While the evidence concerning the 1987 bribe is 

largely circumstantial, it is nonetheless clear that Respondent 

paid McLaughlin to terminate the IRS investigation in 1907. The 

evidence meets each of the four elements of a bribe -- (i) 

corruptly (ii) giving something of value (iii) to a government 

official (iv) to induce the official to act or omit to act in 

violation of his lawful duty. Respondent gave something of value 

-- $1750 in cash, as well as a bar of silver bullion -- to 

McLaughlin, a government official. 

Additionally, the evidence in the reoord, and Respondent's 

failure to rebut such evidence, also demonstrates that Respondent 

acted with the intent to induce McLaughlin to breach his lawful 

duty." Respondent's statement to McLaughlin -- an IRS agent 
.- 

1 with whom he had no previous dealings -- that Respondent did not 

need an attorney and that he would give McLaughlin half the money 

that it would have cost for an attorney, and his later 

10 The evidence relating to the bribery charge is primarily 
based on McLaughlin's testimony and transcripts of the taped 
conversations between McLaughlin and Respondent. The AL7 found 
McLaughlin to be a credible witness. R.D. at 13 n.7. Given the 
AU's first-hand observations of the witness' demeanor, the Acting 
Director defers to the AU's determination. 

Respondent failed to provide any witnesses on his own behalf, 
including himself. The Acting Director is entitled to draw an 
adverse inference from Respondent's failure to testify on his own 
behalf. m Director. Office of Thrift Sunervision v. Looeq 960 
F.2d 958, 965 (11th Cir. 1992); F. Simms Oroan 6 Co. v. Securities 
an Rx ha a mmission 293 F.2d 78, 80-81 (26 Cir. 1961), &. 
de%.edy 3&'U%. 968 (1662). 

The Acting Director also notes that Respondent's repeated 
factual cites in his pleadings to the Yzotality of the evidence" is 
neither probative nor illuminating and fails to comport with the 
requirements of specificity set forth in I2 C.F.R. 8 509.39(b). 

_ 
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affirmative response to McLaughlin's question whether they "still 

got a deal," admit of only one interpretation: Respondent wanted 

McLaughlin not to execute the subpoena, as McLaughlin's duty 

required him to do. The next day, Respondent gave an envelope 

full of money to McLaughlin. It was McLaughlinls uncontroverted 

testimony that he comprehended that Respondent's offer to donate 

money to McLaughlin's favorite charity (instead of retaining an 

attorney) was in exchange for abandoning the subpoena. Indeed, 

Respondent understood that he had offered McLaughlin a bribe, as 

he later admitted to John Parlante that he had previously bribed 

McLaughlin and advised John Parlante that q8you have to" bribe the 

agent. (Transcript Vol. II at 417). 

Further, Respondent's repeated efforts to conceal his - 

communications with McLaughlin establish that he acted corruptly. 

Respondent was careful not to express the terms of the bribe more 

clearly, given his oft-stated concerns that the IRS might be 

surreptitiously recording his conversations with McLaughlin. 

Similarly, Respondent cautioned McLaughlin to not count the money 

in the envelope openly. Respondent's concerns and attempts to 

avoid surveillance demonstrate that he was aware of the illegal 

nature of his actions and was acting car-ruptly. 

Respondent provides no creditable, alternative explanation 

of his behavior and the Acting Director is unable to discern one. 

keapparsntpurpose 

McLaughlin in the course of the IRS investigation. Based on a 

preponderance of the evidence, the Acting Director concludes that 

+ 
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Respondent believed he would not need an attorney because he 

would be able to successfully bribe McLaughlin; that the giving 

of money to McLaughlin was an effort to terminate the IRS 

inquiry; that the *Vdeall* Respondent negotiated was the classic 

cuid IXO cue contemplated by section 201(b)(l)(C) and that 

Respondent acted corruptly. 

The AU's statement that the evidence was insufficient to 

find a violation of law for the 1987 conduct appears to be based 

largely upon the weight he gave to the testimony of Ronald 

Fanelli (OIFanellill), McLaughlin's supervisor. Fanelli testified 

that he believed the evidence was "iffy" to support a criminal 

prosecution based on the bribery statute. Although it is unclear 

whether the AL7 was relying on Fanelli's legal or factual 

conclusions, or both, the ALJ's determination is flawed for 
1 

several reasons. 

First, the AI.7 should not have relied on Fanelli's legal 

conclusions because, other than expert testimony, it is 

inappropriate to take evidence on the legal significance of 

particular facts. Here, Fanelli was not called to provide expert 

testimony on whether a criminal prosecution could be sustained 

against Respondent. Moreover, since Fanelli was discussing the 

possibility of criminal prosecution, the AL7 wrongfully applied 

the standard of proof required by a criminal proceeding -- beyond 

a reasonable doubt -- to a civil administrative action, which 

only requxres a preponderance of the evidence. 

Second, as a factual matter, Fanelli's individual opinion 
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that the evidence was "iffy" to support a criminal bribery 

prosecution is wholly irrelevant because Respondent was in fact 

ultimately charged and indicted by a grand jury for bribery on 

these facts. Furthermore, Fanelli's opinion is not direct 

evidence of what transpired. 

To the extent the AU's 

a bribe in 1987 was based on 

finding of insufficient evidence of 

evidence other than Fanelli's 

testimony, the Recommended Decision does not identify such 

evidence. Based on the Acting Director's independent review of 

the evidence, summarized above, he concludes that it was error 

for the AI.7 to determine that no bribe had occurred, and that the 

evidence is compelling that Respondent bribed McLaughlin in 1987. 

ii. The illegal gratuity charge 

The evidence also demonstrates that Respondent committed the 

additional offense of offering a federal official an illegal 

gratuity in 1987." Section 201(c)(l)(A) imposes criminal 

penalties on whoever: 

" Although not alleged in the Notice of Charges, at hearing 
Enforcement offered evidence that Respondent's conduct also 
violated the section of the statute prohibiting the giving of an 
illegal gratuity. 
automatically 

Under 12 C.F.R. I 509.20(b), the Wotice is 
amended to encompass the proof at hearing. 

Enforcement's alternative argument that if the misconduct in June 
1987 did not constitute a bribe, 
gratuity, 

it did constitute an illegal 
was not challenged at the hearing. Rule 20(b) states 

"[w]hen issues not raised in the notice or answer are tried at the 
hearing by express or implied consent of the parties, they will be 
treated in all respects as if they had been raised in the notice or 
answer, and no formal amendments are required." See Recommended 

pleadings are deemed to conform to the proof offered at hearing. 



26 

directly or indirectly gives, offers or promises 
anything of value to any public official, former public 
official or person selected to be a public official for 
or because of any official act performed or to be 
performed by such public official, former public 
official or person selected to be such public official. 

18 U.S.C. P 201(c)(l)(A). Unlike bribery, the crime does not 

require corrupt intent. United States v. Strand, 574 F.2d at 

995. 

The Acting Director concludes that Respondent violated 

section 201(c)(l)(A) as well. There are essentially three 

elements of the offense of giving an illegal gratuity: (i) the 

giving of something of value (ii) to a government official (iii) 

for or because of an official act. The first two elements are 

clear. It is undisputed that Respondent gave something of value 

-- $1750 in cash and the bar of silver bullion -- to McLaughlin, 

a government official. 

All of the record evidence indicates that Respondent did so 

because of an official act McLaughlin was to perform -- execution 

of the subpoena. Prior to service of the EAR subpoena, 

McLaughlin and Respondent were not friends or even acquaintances. 

The interaction between Respondent and McLaughlin arose solely as 

a result of the IRS's investigation. After a handful of contacts 

-- all concerning Respondent's compliance with the investigation 

-- Respondent suddenly gave McLaughlin a substantial amount of 

cash. McLaughlin was not entitled to these gifts in the course 

of his duties as an IRS agent. The elements of an illegal 

gratuity have thus been proven. Again, based on his independent 

,. ::_; review of the evidence, the Acting Director concludes that it was 

',) 

-_ 
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error for the AU to determine that no illegal gratuity had been 

given, and that the evidence demonstrates that Respondent 

provided McLaughlin with an illegal gratuity." 

b. The 1998 Conduct 

Respondent again violated the anti-bribery statute in 1988 

in his attempts to circumvent the subpoena issued to AQTR. In a 

meeting at Cross County, Respondent gave McLaughlin an envelope 

with $6,500" and repeatedly told McLaughlin he "wanted this 

stopped" and "didn't want to hear anymore" about the 

investigation. McLaughlin understood from the discussion that 

Respondent wanted McLaughlin to "kill the investigatiorP and that 

Respondent OOdidnOt want to be bothered with it anymore." It was 

McLaughlin's official duty to pursue the investigation and 

,,3 compliance with the subpoena. 

Under the standards discussed above -- corruptly giving 

something of value to a government official to induce a violation 

of the official's duty -- the evidence demonstrates that 

Respondent gave McLaughlin $6,500 to terminate the investigation 

attendant to the AQTR subpoena. As Respondent did so, he took 

12 The Acting Director rejects the ALIts deference to 
Fanelli's testimony on this element as well, in light of the 
infirmities discussed above. Furthermore, Fanelli did not opine 
specifically on whether Respondent's conduct constituted the giving 
of an illegal gratuity, other than to indicate that in his opinion 
Respondent's conduct was more in the nature of an illegal gratuity 
than a bribe. 

l3 Respondent originally told McLaughlin that Respondent was 
paying $5,000 and his partner in AQTR the remaining $1,500; 
however, Respondent later admitted to McLaughlin that it was all 
Respondent's money. 
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steps to communicate the proposed amount of the bribe in a 

concealed manner, that is, corruptly. From these facts, the 

I 
Acting Director finds that Respondent violated 18 U.S.C. g 

201(b) (1) (Cl. 

The evidence also demonstrates 

committed the additional offense of 

that Respondent thereby 

giving an illegal gratuity to 

a government official. Respondent gave $6,500 to McLaughlin for 

the stated purpose of "stopping@' the investigation. The Acting 

Director thus finds that Respondent violated 18 U.S.C. 5 

201(c)(l)(A) as well. 

0. Respondent8s Defenses to the Violations of Law 

The Acting Director rejects Respondent's argument that the 

statute is intended to reach violations of banking law only, and 

7 that this case raises this as a question of first impression. 

It is a well settled principle of statutory construction 

that the plain language of the statute controls its 

interpretation. m American Tobacco Co. v. Patterson, 456 U.S. 

63, 68 (1982). This statute provides expressly that removal 

and/or prohibition may be predicated in part on 'QDIy violation of 

law, rule or regulation . . . .” 12 U.S.C. Ei 

1464(d)(4)(A)(emphasis added).14 By its plain language, the 

scope of this provision is not limited to violations of banking- 

14 The post-FIRREA version of section 1818(e) contains 
identical language: accordingly, this reasoning applies to the 
statute as amended by FIRREA as well. 
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related laws." 

Had Congress 

provision to only 

done so. Indeed, 
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intended to so limit the reach of this 

certain types of offenses, it could have easily 

Congress had, prior to the enactment of FIRREA, 

provided for the prohibition of bank officials who had been 

convicted of crimes involving dishonesty or a breach of trust. 

&-88 12 U.S.C. 8 1464(d)(12)(B)i 12 U.S.C. 8 1829 (1982).'6 

Congress has since enumerated additional specific types of crimes 

that would subject an institution-affiliated party to suspension, 

removal or prohibition. &8 12 U.S.C. I 1818(e)(2). It is thus 

clear that when Congress wanted to limit particular suspension or 

removal provisions based on certain types of misconduct, it 

identified such misconduct specifically. 

The Acting Director does not sit as a criminal tribunal 

competent to order criminal sanctions and here, no criminal 

penalties are sought or imposed. The OTS, however, is 

statutorily empowered to impose a remedy pursuant to 0 1464(d)(4) 

and $ 1818(e), which permit the Acting Director to order removal 

and/or prohibition based upon any violation of law, whether civil 

or criminal. Accordingly, the violation of a criminal statute -- 

albeit evaluated under civil standards for a civil remedy -- may 

15 As discussed below, of course, Respondent's violation of 
law could seriously prejudice the interests of Cross County's 
depositors and thus satisfies the "effects" test of section 
1464(6)(4)(A). 

l6 The first statutory provision applied solely to savings and 
loans; the latter applied to banks. &f$ &J&Q 12 U.S.C. 0 
1464(6)(4)(C)(suspsnsion or removal/prohibition for violations of 
the Depository Institutions Management Interlocks Act). 
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serve as the basis for a removal and prohibition order under 12 

U.S.C. 0 1464(d)(4)(A). See Van Dvke v. Board of Governors of 

the Federal Reserve Svstem, 876 F.2d 1377 (8th Cir. Ig8g)(bank 

president removed under 12 U.S.C. 0 1818(e)(l) based on check 

kiting violation under 18 U.S.C. 0 1344).17 

The Acting Director also rejects Respondent's claim that he 

was entrapped into committing bribery. A valid entrapment 

defense contemplates: (1) inducement by law enforcement officers 

and (2) lack of predisposition by the defendant to commit the 

crime. &8, m, Eatthews V. nited States, 485 U.S. 58, 63 

(1988). Respondent has not established either element here. 

While the government may use undercover operations to 

enforce the law, it may not "originate a criminal design, implant 

in an innocent person's mind the disposition to commit the act, 

and then induce the commission of the crime so the government may 

prosecute. m Jacobson , _ u.s _ , 112 s. 

Ct. 1535, 118 L.Ed.2d 174, 184 (1992). The record is clear that 

the idea to bribe McLaughlin originated with Respondent, not with 

McLaughlin. Here, the chain of events was commenced by the 

proper issuance of a subpoena. It was Respondent's improper 

response to that subpoena, h, the bribe overture to 

I7 The Acting Director's findings do not expose Respondent to 
additional criminal liability. Clearly, the Acting Director's 
findings herein could not be used against Respondent in a criminal 
proceeding because of the different standards of proof. Sep+&&,+ 

, 202 F.2d 721 (9th Cir. 1953). 

In any event, the statute of limitations has apparently 
expired on most if not all of the criminal claims filed against 
Respondent. Cousin, 840 F. SUpp. at 11. 

- 




















































